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The problem of legal status of judicial theological expertise

The article is devoted to the problem of the judicial theological expertise. At
present theological expertise is not included in the departmental list of state
judicial expertise and there is no methodology of carrying it out. Qualification
requirementsfor an expert, his statusand a certification procedure have not been
determined yet. The article considers such expert’s activities as theological
expertise and expert investigation carried out on request of law enforcement
bodies or the court. The objectives of the judicial theological investigation or
expertise are presented in the article. The problem of putting correctly the
questions for an expert to answer,requirements for the methods of carrying out
theological examination and expertise are also considered in the article. The
author notes that it is difficult to resort to the scientific principles while carrying
out theological expertise because an expert’s subjective opinion may have an
impact on the conclusion. The article underlines the necessity of legal investigation
of the problems connected with judicial theological expertise in order to make it
real legal instrument to protect freedom of conscience and freedom of religion.
Judicial expertise must become a legal force to prevent illegal actions of religious
associations.

IIpoG/ieMa mMpaBoOBOro cTaTyca Cy/Ae0HOI pe/TMruoBeuUecKomn
IKCIEPTHU3BI

Cmambs nocesiujeHa npobaemam cyO0ebHOl peau2uosedyeckoli IKkcnepmusbl.
Ommeuaemcsi, Umo HA HAcMoAWUll MOMeHM peau2uogedueckas sKcnepmusa He
3HAUUMCs 8 8e00OMCMBEHHOM nepeuHe 20Cy0apCmeeHHbIx CyO0ebHbIX 3Kcnepmu3 u
He umeem cmpozo paspabomaHHoll Mmemoouku. Cmamyc sKcnepma-peau2uogeod
He onpedeneH, Hem npoyedypbl cepmu@uyupo8aHusi, He CHOPMyAUPOBAHbI
KeanugpukayuoHHble mpebosaHusi. B cmambe daemcsi xapakmepucmuka makux
U008  OdesimeNbHOCMU,  BbINOAHAEMbIX  peau2uogedamu  Nno  3anpocy
NnpasooxpaHumesbHbIX OpP2AHO8 U/U NO NOCMAHOBAEHUI0 Cy0d, KaK Npou3800Cmeo
3KCnepmu3 u 3KCnepmHbIX uccaedosanutl. Mzaazaromes obwjue 3adayu cyoebHoll
pe/nu2uogedyeckoll IKcnepmusbl U cmasumcs npobsema KoppekmHocmu 80npocoes,
Komopble 8bIHOCSIMCSI HA pdccmompeHue 3Kcnepma. B obweli nocmaHoske
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paccmampuearomcsi mpeboeaHusi K Memoouke npogedeHusl peau2uos8edyecKux
uccnedosaHulli u 3skcnepmu3. Ommeuaemcsi, 4moO HA Npakmuke C€/1e008amb
NPUHYUNAM HAYYHOCMU Npu NpogedeHuuU  peaueuogedyeckoll  SKcnepmusbl
00CMAMOYHO C/AOMNCHO, U HA 6blBOObI 5KCNEpmo8 3auacmylo eausiiom Uux
cybwvekmugHble 832150bl U ybedxcOeHus. [lenaemcsi akyeHm Ha Heobxooumocmu
ropuduyecku npopabomamb 60npocbl cyO0ebHOl penu2uogedueckoll 3Kcnepmusbl,
umobbl OHA §16/181aCb OeliCM8eHHbIM NPAso8bIM UHCMPYMEHMOM 3aWjumbl npasa
Ha c80600y cogecmu u c80600y eepoucnoeedaHusi, U, 8 MO Jxce epems,
cnocobcmeoeana  3aKOHHOMY  NpeceueHurd  NpomueonpasHblx  Oelicmeull
penu2uo3HbIX 06be0uHeHULI.

Knwoueeble cnoea: penuzuosedueckas skcnepmusd, ceoboda coeecmu,
c80000a 8epoucnoeeo0aHus.
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The Russian Federation is a multi-confessional state that is why the law
enforcement bodies and judicial organs have to solve complicated
problems,connected with vigorous activity of various religious associations. On the
one hand, the Constitution of the RF guarantees the right to freedom of
conscienceand freedom of religion to its citizens;consequently, the state must
provide legal protection of religious associations.On the other hand,maintenance of
law and order and national security is consideredone of the most important tasks of
the state, religious sphere being also included. Officials of the law enforcement and
judicial bodies have no special knowledge in the sphere of religion,
thereforetheological investigation is resorted to when cases, connected with
activities of religious associations are considered.

One should distinguish between the state theological expertise and the state
judicial theological expertise. In this article, we have not considered in detail the
state theological expertise, but have touched upon some of its features:

1). State theological expertiseis carried out when a state registration
body doubts a religious character of the association, which has submitted the
documents for registration; or the actual goals of the association do not correspond
to the goals presented in the documents.

2). State theological expertise is carried out by the state body powered
to it by the Order of Ministry of Justice of the Russian Federation, by the Council
on the theological investigation. Its conclusions are binding on relevant state
bodies.

3). State expertiseis characterized by the strict procedure.However,
this feature is peculiar for this type of investigation to a lesser extent than the first
two.

This article is mostly devoted to the judicial theological expertisebecause it
has not been well developed in the legal doctrine of the RF.



The definition of the judicial theological expertise is stated in the Russian
Federal Forensic Examination Act No. 73 of May 31, 2001 «On the state judicial
and expert activities of the RF»:

«Judicial expertise is a procedural step consisting of investigations and
expert’s conclusions in response to the questions raised by the court, judge, agency
of inquiry, interrogating officer, and investigator. It requires special knowledge in
specific area of science, technology, art or trade». A written conclusion prepared
by an expert upon the results of investigation is accepted by the court as an
important evidence in the case proceedings

Theological expertise is a «type of judicial investigation based on such
principles as the right to freedom of conscience and religion and other rights and
freedoms of a citizen in accordance with common principles and norms of
international law, the Constitution of the Russian Federation, and rights of the
religious associations».

Theological expertise of religious activities is a procedural action therefore,
it is necessary to determine the professional qualification of an expert on religious
issues. Questions to be solved by an expert should be formulated clearly and the
investigation procedure should be determined. An expert is responsible for the
results of the expertise.

Unfortunately, the above-mentioned requirements are often ignored. Unlike
other types of judicial examinations (linguistic. medical, psychiatric etc.),an
expertise of religious activities does not rest on any specially determined
technology. More than that, expertise of religious activities is not included in the
departmental list of state judicial expertise carried out for procedural purposes.

The status of an expert on religious issues has not been determined yet, the
certification procedure has not been worked out, and the qualification requirements
have not been formulated.

As a rule, the University professors, who specialize in such subject as
«Religious study», carry out judicial expertise. However, as it has been mentioned
in the article «To the Question of the Methods of Theological Expertise» religious
activities are very diverse and a religious scholar whois considered to be a
specialist in one religion may know nothing about other religious movements and
may fail to give a professional conclusion on their activities. The lawfulness of
such expertise is debatable.And in fact, judicial decisions are made, state coercive
measures are applied on the basis of the expertise (ban on the religious association
activities, and recognition of their information materials as extremist ones etc.)
That is why the court must show maximum responsibility when appointing
theological expertise. Besides, the law enforcement bodies and courts have to make
decisions on peculiar issues related to faith and beliefs of people. Persons engaged
in expertise may also have their own beliefs and their conclusions on the same
problem may differ radically.

In April2011, the Khabarovsk Territorial court considered the case of one of
the churches of Christians of Evangelical Faith in Khabarovsk. The expert by
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prosecution and the expert for the defense presented their conclusions on the
church activities and influence on the minds of its adherents. The conclusions
turned out to be diametrically opposite. The expertise presented by the prosecution
office contained the conclusion that the activities of the church were aimed at
programming human conscience. Experts for the defense saw the early Christian
tradition in the doctrine and religious practice of the church. At the first hearing the
court ordered a liquidation of the church, taking into consideration the conclusions
made by the experts by prosecution. It took 18 months, two hearings (much time,
much money, nerves of its leaders and adherents) to dismiss the prosecutor’s
claim. The conclusions of independent expertise of religious activities and
psychological expertise, appointed during the third trial, practically coincided with
the conclusions made by the experts for defense during the first trial. The expert by
prosecution was sure to rely on his own religious beliefs.

Clear criteria of religious association’s evaluation and official technologies
of expertise have not been developed in Russia yet. That is why expert’s approach
may be subjective.

Besides, the majority of experts engaged in the investigation exercise the
negative attitude to the new (the so-called «non-traditional») religious associations.
The chief editor of the journal «The Religion and Law» A.V. Pchelintsev says that
expertise of religious activities must not violate freedom of religion and freedom of
conscience. However, the practice shows that theological expertise very often
becomes an instrument of persecution of the non-Orthodox religious associations.
Thus, it is necessary to work out a legal basis for the theological expertise.

The problem of differentiation of two terms — «theological expertise» and
«theological investigation» is also raised in the article. Touching upon the problem
of the need to work out the legal basis for theological expertise it should be noted
that judges and prosecutors do not always understand the difference between these
two terms. Uncertainty of use of these terms may create difficulties during the trial
in the court.

In September 17, 2013, the court in Novorossiysk recognized the translation
and interpretation of Holy Quran ideas into the Russian language as an extremist
book. The experts’ conclusion formed the basis for the prosecutor’s opinion. When
questioned, the experts explained that they had done an examination rather than
expertise, and their investigation was philosophical in nature, they expressed their
subjective opinion.

In our opinion, there may be three types of expert work connected with
religious activities by the court statement:

1). «Consulting work» is given when there is no need to carry out a serious
analyses and the conclusion is clear for the law enforcement officials who have
sent the request. For example, to find out whether the pictures and statements in
the Internet insulted the religious feelings.

A curious case occurred in the private practice of the author of the article.
An «expert’s opinion» was prepared on the prosecutor’s request, concerning the e-

4



mail letter sent to the procurator’s office and signed by a false name. The letter
contained quotations from the Old Testament and demanded prohibiting spreading
of the book. The expert’s opinion was necessary to send the letter to the archive.

2). «Theological investigation» is carried out to decide whether it is
necessary to institute proceedings on the fact of spreading religious literature. It
requires serious work. An expert is to answer the questions concerning the
information contained in the materials presented for the investigation.

3). «Carrying out theological expertise» is a complex investigation, requiring
much time. It is carried out by the statement of the court or by an authorized body
and aimed at examining not only the literature of the religious association but its
activities too. Such documents as a Charter of the religious association (if itis
officially registered), the nature of its dogma, cult and non-cult activities,
intrapersonal relations in the association etc. are seriously analyzed. It might be
necessary to attend church services, to observe rituals and ceremonies, to
communicate with the adherents of the religious association. In this case, an expert
must apply to the court or to the prosecutor for the permission for such activity.

This type of work is characterizedby deeper and more serious analyses than
in the above-mentioned activities. Complex linguistic, psychological, psychiatric,
sociological expertise is also carried out and an expert’s task is to solve only such
questions, which pertain to his competence. An expert’s conclusion issued in
competence with all procedural rules is accepted by the court as procedural
document having legal force. An expert’s responsibility is great as the court makes
the judgment based on its conclusion. That is why an expert is required to sign a
statement that it was warned about the responsibility for giving knowingly false
expert’s conclusion (Paragraph 5 of the Article 204 of the Code of Criminal
Procedure of RF).

The objectives of expertise:

- to determine the type of religion which the religious association under
investigation belongs to;

- to study the doctrine and the cult of the religious association;

- to find out whether the literature spread by the religious association
contains statements aimed at the opposing some people to the others on the
religious grounds, at the incitement to religious hatred and hostility;

- to find out whether there are destructive elements in the cult and
proselytizing practice in the religious association.

However, in each case the questions vary, depending on the materials
presented for investigation. It should be noted that very often questions for an
expert to answer are formulated by the court or other authorized body without
previous consultations with an expert. The lawyers as a rule are not competent in
the sphere of religion and the questions they formulate for experts are sometimes
difficult or even impossible to answer.

The expertise of religious activities done by O.D. Molchanov on the Samara
district court request in 2008 is a vivid example of it. Practically all the questions
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for the expert to answer were beyond the scope of his competence. The following
question was put for the expert to answer: «Are there any facts (in the investigated
materials) distorting the doctrine of the Islamic organizations which are not
forbidden on the territory of Russia, and if the doctrine is really distorted, what
kind of distortion is it and what is it aimed at»?

The expert could not cope with the task because the answer to this question
required knowledge of all creeds of all Islamic organizations throughout all the
territory of Russia.

To answer the question whether the materials under the investigation are
extremist in nature, it is not necessary to formulate it in such a manner, involving
general theological problems.

Here is another example of incorrectly set issue. The material for
investigation was a letter written by the community members to the city head with
the protest against the activities of a local religious association. The expert had to
answer the following questions:

«Are there any features of a totalitarian sect in the activities of the church?»

«Do the provisions of the religious publications of this church contain
evidence proving its belonging to a totalitarian sect?»

«Are these provisions scientifically reasonable and proved?»

It is impossible for the expert to make a conclusion because the term «a
totalitarian sect» is neither scientific nor legal. There is a list of specific features of
«a totalitarian sect» in the Internet and in special literature. However, the scientists
specializing in modern religious movementssay that the associations with such
features do not exist in reality.

The Decree of the Plenum of the Supreme Court of the Russian Federation
on the judical practice on criminal cases for extremist crimes from June 28, 2011
No 11 states that it is not allowed to put legal questions above the scope of
expert’s competence and connected with assessment of actions, when expertise in
cases involving extremist offenses is appointed. Solution of such problems relates
only to the jurisdiction of the court. If the questions put to an expert are considered
by him incorrect, he must submit a written application to the court and ask for the
questions to be reformulated. After 30 days the expert must refuse investigation (in
a written form) if the questions have not been corrected. In some cases, the law
enforcement officials doubt the religious nature of some associations and the
questions areformulated in the following way:

«Is Scientology a religion from the point of view of criteria adopted by the
modern Russian religious-study»?

«Are there any religious rituals in Scientology»?

«Is auditing a religious ritual»?

It should be noted that in a number of European countries Scientology is not
recognizes as religion. However, in Spain, Sweden, Australia it is recognized. In
Russia, some scientists consider Scientology Quasi-religion; others refer it to the
mystical direction of the New Age movement. There are scientists who regard
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Scientology as a transnational commercial organization. The question being still
open, expert’ conclusion will not be free from his subjective opinion.

To make expertise an expert must have the following materials at his
disposal:

- constituent documents and the charter of a religious association;
constituent assembly minutes, a certificate of established sample of registration of
a religious association and an extract from the state register of Legal Entities on
State registration of a religious association;

- information on the basic religious tenets;

- information on the rituals and other actions practiced by a religious
association;

- forms and methods of religious association activities;

- documents reflecting the structure and management of a religious
association;

- decisions of the governmental and executive bodies;

- literature, audio-visual materials, produced and spread by a religious
association;

- records of investigative actions, containing the information necessary for
an expert to carry out expertise and make a conclusion, e.g. records of investigative
inspection of buildings and other facilities belonging to a religious association and
constructed for religious services, religious meetings;

- interrogation protocols of witnesses, victims, the accused, the
suspected aimed at getting information on the contents of religious services and
other religious rituals and ceremonies;

- other legal documents

If the documents submitted to an expert do not contain enough information
for expertise, an expert may apply to the court or the procurator and ask for the
necessarymaterials.

As a rule, an expert gets only some fragments — brochures, leaflets,websites
which are taken out of the context. To liquidate a religious association and to ban
its activities it is necessary to consider its activity as a whole and in detail.
Insufficient material for expertise is fraught with inadequate conclusions and
unlawful actions of judges and law enforcement bodies.

An expert makes a conclusion in a written form. It has a status of the
procedural document andcontains a detailed description of the expertise, answersto
the questions put by the court. A written conclusion prepared by an expert upon the
results of investigation is accepted by the court as one of the evidence. The court’s
refusal to accept the conclusion as a valid proof must be motivated in the
adjudication.

If the expert’s conclusions are incomplete and lack clarity, the court may
appoint additional or re-expertise, Additional expertise is appointed when some
points are not clear or new materials have been obtained. In this case, the expertise
is entrustedto the same expert. If the court disagree with the conclusionsand
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consider them unfounded it may appoint re-expertise, another expert being
engaged. For example, additional expertise of the brochure «Good News from
God», produced by a religious association «JehovahWitnesses» was appointed
because the court was not satisfied with linguistic and psychological expertise.

To carry out an expertise of religious association activities it is necessary to
follow special methodology, which is a set of practices to stage a research process,
devices, procedures, and operations.

General requirements for the investigation process:

1. Methods and tools must be lawful. The experts should adhere to the
constitutional norms of a secular state (the decisions are made on behalf of the
state) and to comply with citizens’ right to freedom of conscience and freedom of
religion. The methods of expertise must not infringe on the citizens’ rights and
freedoms and must not suppose inequality and restriction. It is the court that
decides whether there is violation of the law.

2. Methods and tools must be religiously neutral. An expert is supposed
to be impartial, i.e. he must examine the documents objectively, not considering
the problem from the point of view of any religion. An expert must not doubt the
verityof the documents presented for expertise. It is unacceptable for an expert to
be guided by prejudices and stereotypes of the mass consciousness.

3. Method and tools must be ethical. They must not humiliate religious
feelings and contradict public morality.An expert must avoid conflict situations.
He should be tolerant when communicating with leaders of religious associations.
(Such contacts are made only with the consent of the court or the procurator).

4. The process of obtaining information must comply with the norms of
the procedural law. Methods contradicting law are unacceptable (e.g. shadowing
chase, wiretapping, penetration into electronic accounts protected by a password).
An expert’s conclusions shall strictly comply with the procedural form.

5. Methods of investigation must be effective. They must promote the
information for clear answers and conclusions. While choosing methods an expert
takes into consideration the peculiarities of the object under investigation,
materials accessible for the examination, the nature of the questions to answer.

6. To choose methods and tools of expertise it is necessary to adhere to
the scientific principles. In E.S. Yelbokyan’s opinion, theological expertise may be
relevant only if it is based on general scientific principles. An expert must adhere
to such principles as verifiability, falsifiability, objectivity, rationality, orderliness,
verity, consistency, variability of the parts, inter-subjectivity, axiological
neutrality.

We cannot but agree with it, especially with regard to the principle of
verifiability. Unverifiable conclusions cannot be considered scientific from the
point of view of science; in legal contemplation,it cannot be a procedural document
if it is impossible to verify the conclusion. However, it is necessary to note a
number of problems an expert faces while carrying out expertise.



Tocarry out the investigation successfully an expert is supposed to know the
essence of religion, symbolic meaning of religious rituals and the meaning of
religious terms. It is not easy sometimes to make scientific conclusions concerning
historical events because the approaches to them are different. Expert’s
conclusions are not only theoretical, they are legally oriented and a legal decision
is taken on their basis.

Reliability of the results of the expertise and the possibility of verification
depend on the information sources. The information sources must be reliable,
accessible, and scientifically authoritative. Authenticity of texts, symbols, pictures
under investigation usually undergo the process of verification.However, it is very
difficult to check the conclusions. It has been mentioned above that the conclusions
may be quite different and it is the court that decides.

Having analyzed the problems connected with the theological judicial
expertise we have come to the conclusion that it is necessary to consider this
problem from the legal point of view, that is, to work out qualification
requirements for experts in the sphere of religion. Only in this case the expertise
may really become one of the legal documents guaranteeing citizens’ rights to
freedom of conscience and freedom of religion. At the same time, it will suppress
illegal actions of some religious associations.
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